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Brief facts of the case: -

Mr. Abdullah Iqbal Topia, (hereinafter referred to as the 'passenger' or the
'Notlcee'), aged 22 years (DOB 23.08.1999) residing at Patel Street, Kholvad,

Surat Rural - 394190, Gujarat, holding an Indian passport No. R8395987 had

arrived at Ahmedabad by FIy Dubai Flight No. FZ-8293 from Dubai to
Ahmedabad on 09.03.202 1. On the basis of passenger proiiling and spot

intelligence gathered, the passenger was intercepted by the Customs AIU (Air

Intelligence Unit) o{Iicers when he was about to exit the arrival hall of Terminal-

T2, SVPI Airport, Ahmedabad, after opting the green channel. The passenger was

asked as to whether he had anything to declare to the Customs but he replied in
negative. The passenger was then asked to pass through the Door Frame Meta1

Detector (DFMD). Before passing through the DFMD the passenger removed

metallic and other objects such as wallet, belts, mobile etc. As the passenger

walked through the DFMD, a large beep sound was heard from the DFMD

rndrcating concealment of some metallic items on his body/clothes. The AIU

offrcers asked the passenger whether he had aly metallic substance on his body.

The passenger then removed one white rhodium coated metallic ring and placed

it in the plastic tray. Thereafter, on being passed through the DFMD, again large

beep sound was heard. Then the AIU officers again asked the passenger whether

he had any metallic substance on his body to which he replied in negative.

2. The passenger was carrying one black coloured big trag and one red

coloured trolley bag as checked-in baggage and one blue coloured back pack bag

as hernd baggage which was also placed in the baggage screening machine. On

scanning of the checked-in baggage i.e. black coloured big bag, some dark

images were reflected in the X-ray machine indicating presence of heavy meta.ls

like gold inside the said black coloured big bag. Thus, the officers decided to

conduct detailed examination/ search of the passenger and his baggage.

Thereafter, the passenger was taken to the office of Air Intelligence Unit located

opposite to Belt No. 5 of the Arriva-l Hall of Termina-1 2 building for the detailed

search/examination. Based on the suspicion, the AIU of{icers requested the

passenger to change his clothes and undergarments in the small cabin situated

in the AIU office for examination and asked him to wear another dress. The AIU

officers then placed the clothes and undergarments in tl:e X-Ray Screening

Machine situated near the green channel of the Arrival Hall. Here, the AIU offrcer

found some unusual black coloured image near the zip and bottom (both ankle)

area of the Jeans pant of the passenger appearing in the X-Ray Screening

Machine. Thereafter, on cioseiy examining tine zrp area and bottom of the Jeans

pant, the AIU officers found that some suspicious substance was concealed by

stitching. The stitches were opened one by one with the help of tools, and two

white-coloured metallic pieces was recovered from t}:,e zip area ol the Jeans pant

arrd thirty seven sma-ll white coloured metallic pieces from the bottom of the
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Jeans pant. Thereafter, on opening tl.e checked-in baggage, the AIU Officers

found one electronic device i.e., a coffee Grinder packed in its corrugated box.

Thereafter, each and every item of the checked-in baggage of the passenger was

scalned in the X-Ray screening machine located at the green channel separately

Upon scanning the coffee Grinder, it was observed that some portion of the said

item reflected dark images indicating that some metallic items were concea.lcd

inside it which required to be opened and examined. The oflicers of customs

decided to open and examine the coffee Grinder. Therea-fter, the coffee Grinder

was dismantled in the presence of both the Paichas a1rd the passenger with the

help of Airport electrician to find out the reason for such dark images and

another two big pieces of gold coated wit.l. white rhodium were recovered from it.

3. Thereafter, the AIU officer ca1led the Government Approved Valuer, Shri

Kartikey soni, for valuation and ascertaining the purity arrd exact weight of the

concealed goods recovered from the passenger. Shri Kartikey Soni, Government

Approved valuer tested the purity and value of the said goods ar1d submitted the

Va_luation Report dated og.o3.2o2l certifying that the two big pieces recovered

from the coffee Grinder, one ring coated with white Rhodium, ar1d another two

big pieces a]1d thirty seven smaLl pieces coated with white rhodium recovered

from the jeans pant are all made of gold of 24 Kt. lr,aving purity 999 0, totally

weighing 363.7O0 grams and the value of ali the gold items are as per table given

below: -

Tariff Val

(Rs.)
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9,a7 ,563

92,234 84,3 5 l

5,11,893 4.68.I63

4.AsperthesaidValuationReporttJrerecoveredarticlesofgoldtotally
weighing363.700gramsofpwity999.o/24Kt.andhavingtariffva]ueof
Rs.15,40,O77/- (Rs. Fifteen Lalh Forty Thousand Seventy Seven only) and

market value of Rs.16,83,931/- (Rupees Sixteen Lakh Eighty Three Thousand

Nine Hundred Thirty One Only), as per Notification No.25l2O2l-Customs (N T )

dated 26.02.2021 (Gold) and Notification No. 261202l -Customs (N T-) dated

O4.O3.2021 (Exchange Rate).

5. The above-mentioned gotd articles totally weighirg 363 700 grams having

tariff value of Rs.15,4O,O77/- (Rs. Fifteen Lakh Forty Thousaad Seventy Seven
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S1

No

Details of Itcms Pcs Net Weight

in Grams.

hr ritv Market

Value (Rs.)

1 Two big pieces of Gold

recovered from Coffee grinder

2 233.220 24Kt. /
999. OO

10,79,809

2 Gold Ring coated with white

Rhodium

1 79.920 24Kr. I
999.00

3 Two big pieces and thirty-

seven small pieces of gold

coated with white Rhodium

recovered from Jeals

39 1 10.560 24Kt. I
999.00

TOTAL 42 363.700 16,83,93 1 15,40.O77



only) arrd market value of Rs.16,83,931/- (Rupees Sixteen Lakh Eighty Three

Thousand Nine Hundred Thirty One Only) recovered from the said passenger

were seized vide seizure Order dated 09.O3.2021 under panchnama drawn on

O9.O3.2O21. Also, the packing arrd concealing material (Blue coloured Jeans

Palt) and remnants of the dismantled Coffee Grinder along with its corrugated

box used for the concealment of the recovered gold were seized under Seizure

Order dated O9.O3.2O27 under panchnama drawn on 09.03.2021. The seizure

was made as per the provisions of Customs Acl, 1962 on the reasonable belief

that the said goods-articles of gold, were smuggled into India ald were liable for

confiscation.

6. The followirlg documents produced by the passenger - Mr. Abdullah Iqbal

Topia were withdrawn under the Panchnama as under: -

i) BOARDING PASS showing Seat No. 31D; from Dubai to Ahmedabad by

Fly Dubai Flight No. FZ-a293 or O9.O3.2O21;

ii) Photocopy of stamped pages of Indian Passport No. R8395987 issued at

Surat on 08.02.2018 and valid up to 07 .O2.2O28;

iii) Photocopy of Adhaar Card No. 8183 5541 2025.

7. Statement of the passenger, Mr. Abdullah Iqbal Topia was recorded on

09.O3.2021 under Section 108 of the Customs Act, 1962 (hereinafter referred to

as the 'Act) wherein he accepted the narrations made in the panchnama drawn

on 09.O3.2O21. He stated that he was engaged in stock exchalge work. He had

gone to Dubai on 03.03.2021 as a tourist. He arrived by F1y Dubai Flight No. FZ-

8293 from Dubai to Ahmedabad on 09.03.2021 at 13.10 hrs. When the

passenger was leaving out of tJle green channel at Termina-l-2 of SVPI Airport,

Ahmedabad he was intercepted by the AIU Officers. While passing through the

DFMD one gold ring with white rhodium coating was recovered. On passing

through the DFMD, beep sound was heard. Then, the AIU offrcer asked him

about any conceafment of metal in his body, he replied in negative. Not being

satisiied, the AIU officer took hirn to the office ofthe Ajr intelligence Unit situated

opposite Belt No. 5 in the Arrival Hall along with his luggage for detailed physicaJ

check-up ald questioning. There he got his dress changed and when the AIU

officer passed his worn clothes through X-Ray Scanner, dark image appeared

near the chain ofthe Jeans pant and at the bottom ofboth ankles. After repeated

interrogation, he confessed that he had concea-led gold in his Jeans Pant. The

stitch of the Jeans pant near the chain was opened arrd two big pieces of gold

ald thirty seven smaLl pieces of gold coated with white rhodium were recovered

from the bottom (ankle) of the Jeans pant. He stated that he was having one

Black coloured big bag, one red coloured trolley bag and one blue coloured back

pack bag and upon screening the black coloured big bag healy metal viz. gold

like suspicious objects in some electronic goods, were seen by the officers. On

being asked about the electronic items i.e., Coffee Grinder found from his black
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coloured big bag, which showed some unusual image in t1.e scanning machine,

he replied that it was given to him by one person to carry it into India ard one

person was supposed to come to his house at Surat to collect it. On dismaltling

the said Coffee Grinder, the AIU offrcer recovered two big pieces of gold coated

wit]. white rhodium. He further stated that the examination / valuation of the

gold was done by the Golt. Approved valuer in his presence and he was satisfied

with process of valuation of gold recovered from him. On being further asked he

stated that he had intentionally not declared the seized items i.e. gold before the

Customs Authorities on his arriva-l at SVP International Airport Ahmedabad, as

he wanted to clear it i1licit1y and evade pa]'ment of duty; that he was ful1y aware

that clearing gold without declaring before Customs, with ar intent to evade

payment of customs duty is zrn offence, under the pr-ovisions of Customs Act'

7962 and Regulations; that he also did not frle any Declaration form for declzfing

dutiable goods to Customs. He further agreed that he has done evasion of

customs duty on 363.700 grotrls of 24Kt1999.OO purity gold is havrng tariff va,lue

of Rs. 15,40,077/- (Rs. Fifteen Lakh Forty Thousand Seventy Seven only) and

market value of Rs.16,83,931/- (Rupees Sixteen Lakh Eighty Three Thousand

Nine Hundred Thirty One Only) which were recovered from him.
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8. Legal Provisions Relevant to the Case

a. As per para 2.26 of Foreign Trade Policy 2Ol5-2O Bona-fide household

goods and personal effects may be imported as part of passenger baggage as per

limits, terms a]1d conditions thereof in Baggage Rules notified by Ministry of

Finance.

b. As per Section 3(2) of the Foreign Trade (Development ald Regulation)

Act, 1992 the Centra,i Government may by Order make provision for prohibiting,

restricting or otherwise regulating, in all cases or in specilied classes of cases

and subject to such exceptions, if any, as may be made by or under the Order,

the import or export of goods or services or technolory.

c. As per Section 3(3) of the Foreigrr Trade (Development and Regulation)

Act,7992 A11 goods to which any Order under sub-section (2) applies shall be

deemed to be goods the import or export of which has been prohibited under

section 11 of the customs Act, 1962 (52 of 19621 and a,11 the provisions of that

Act shall have effect accordingly.

d. As per Section 11(1) of the Foreign Trade (Development ald Regulation)

Act,l992 no export or import sha-ll be made by Erny person except in accordance

with the provisions of tl'is Act, the rules and orders made there under ald the

foreign trade poliry for the time being in force.

e. As per Section 11(3) of the Customs Acl,l962 Any prohibition or

restriction or obligation relating to import or export of any goods or class of goods

or cleara-nce thereof provided in any other law for the time being in force, or any

rule or regulation made or arly order or notification issued there under, sha-l1 bc
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executed under the provisions of that Act only if such prohibition or restriction

or obligation is notified under the provisions of this Act, subject to such

exceptions, modifrcations or adaptations as the Central Government

deems frt.

f. As per Section 2(3) of the Customs Act, 1962 "baggage" includes

unaccompanied baggage but does not include motor vehicles.

C. As per Section 2(22), of Customs Act, 1962 definition of 'goods' includes -

(a) vessels, aircrafts and vehicles;

(b) stores;

(c) baggage;

(d) currency and negotiable instruments; and

(e) any other kind of movable property;

h. As per Section 2(33) of Customs Act 1962, prohibited goods means any

goods the import or export of which is subject to any prohibition under this Act

or any other 1aw for the time being in force.

i. As per Section 2(39) of the Customs Act 1962 'smuggiing' in relation to

aly goods, means any act or omission, which will render such goods liable to

confiscation under Section l. 11 or section 113.

j. As per Section 77 of the Customs Act 7962 the owner of baggage shal1, for

t1le purpose of clearing it, make a declaration ofits contents to the proper officer.

k. As per Section I 10 of Customs Act,1962 if the proper offrcer has reason

to believe that any goods are liable to confiscation under this Act, he may seize

such goods.

1. Any goods which are irnported or attempted to be imported or brought

within the Indian customs waters for the purpose of being imported, contrary to

any prohibition imposed by or under this Act or any other 1aw for the time beilg
in force sha-ll be liable to confiscation under section 111(d) of the Customs Act

7962.

m. Any dutiable or prohibited goods found concea.led in any manner in arly

package either before or a-fter the unloading thereof are liable to confiscation

under Section 1 1 1(i) of the Customs Act 1,962.

n. Any dutiable or prohibited goods removed or attempted to be removed

from a customs area or a warehouse without the permission of the proper offrcer

or contrary to the terms of such permission are liable to confiscation under

Section 1 1 1[) of the Customs Act 1962.

o. As per Section 112 of the Customs Act 7962 €rny person, (a) who, in
relation to any goods, does or omits to do any act which act or omission would

render such goods liable to conhscation under Section 111, or abets the doing

or omission of such an act, or (b) who acquires possession of or is in arry way

concerned in carrying, removing, depositing, harbouring, keeping concealing,

selling or purchasing or in any manner dealing with any goods which he know
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or has reason to beiieve are liable to confiscation under Section 111, sha-Il be

liable to penalty.

p. As per Section 123 of Customs Act 1962 (1.) where any goods to which this

section applies are seized under this Act in the reasonable belief that they are

smuggled goods, the burden of proving that they a-re not smuggled goods shall

be-

(a) in a case where such seizure is made from the possession of any person -

(i) on the person from whose possession tJre goods were seized; and

(ii) if any person, other tharr the person from whose possession the goods were

seized, claims to be the owner thereof, a.1so on such other person;

(b) in any other case, on tJ:.e person, if any, who claims to be the owner of the

goods so seized.

(2) This section shal1 apply to gold, and manufactures thereof, watches, and any

other class of goods which the Central Government may by notification in the

Offrcia-1 Gazette specify.

q. As per Customs Baggage Declaration Regulations, 2013 al1 passengers

who come to India and having any'thing to declare or are carrying dutiable or

prohibited goods shali declare their accompanied baggage in the prescribed form.

r. As per Notification No.5O/20l7-Customs dated 30.06.2017 as amended

the rate of Basic Customs Duty is 12.5o/o as per 51. No. 356 (ii) subject to

corresponding conditions stipulated under S1.No.41 which states that;

the gold or silver is, -

(a) carried by the eligible passenger at the time of his arrival in India, or

(b) the total quantity of gold under items (i) ald (ii) of Sr. No. 356 does not exceed

one kilogram and the quantity of silver under Sr. No. 357 does not exceed ten

kilograms per eiigible passenger; and

(c) is taken delivery of from a customs bonded warehouse of the State Bank of

India or the Minerals and Meta1s Trading Corporation Ltd., subject to the

conditions that duty is paid inconvertible foreign currency;

Provided that such eligible passenger files a declaration in the prescribed form

before the proper officer of customs at the time of his arrival in India declaring

his intention to ta-ke delivery of the gold or silver from such a custom bonded

warehouse and pays the duty leviable thereon before his clearalce from customs.
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Explanation. - For the purposes of this noti{ication, "eligible passenger" means a

passenger of Indial origin or a passenger hoiding a valid passport, issued under

the Passports Act, 7967 ( 15 of 1967) , who is coming to india after a period of not

less than six months of stay abroad; and short visits, if any, made by the eligible

passenger during the aforesaid period of six months sha,il be igrrored if the total

duration of stay on such visits does not exceed thirty days and such passenger

has not availed of the exemption under this notifrcation or under the notification

being superseded at aly time of such short visits.
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9. Contravention and Violation of Laws

9,1. It therefore appears tJrat:

a. Mr. Abdullah Iqubal Topia has irnproperly imported two big pieces of gold

coated with white rhodium concea-led in a Coffee Grinder and carried in his

baggage, one gold ring coated with white rhodium conceaLed on his person ald
two big & thirty seven small pieces of gold coated with white rhodium concealed

in Jeans Pant (Total 42 pieces) which were recovered from his possession having

purity 999.000 /24 kt, totally weighing 363.700 grams having tariff value of

Rs. 15,40,077/- (Rs. Fifteen Lakh Forty Thousard Seventy Seven only) and

market va-lue of Rs.16,83,931/- (Rupees Sixteen Lakh Eighty Three Thousarrd

Nine Hundred Thirty One Only) without declaring it to tJle Customs by opting for

Green Channel and attempting to exit the Airport with a deliberate intention to

evade the pa)rynent of customs duty and fraudulently cfcumventing the

restrictions ald prohibilions imposed under the Customs Act L962 ald other

a1lied Acts, Ruies ald Reguiations. He is also not an eligible passenger who can

import gold of the said quantity and value as per the conditions of Customs

Notification No.5O/2017 dated 30.06.2017 as amended. Neither the gold

imported bv him with commercial considerations can be treated as bonalide

household goods or personnel effects. He has thus contravened the Foreign

Trade Policy 2O75-2O and Section 11(1) of the Foreign Trade (Development and

Regulation) Act, 1992 read with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 1992.

b. Mr. Abdullah Iqubal Topia, as an international passenger arriving into

India from abroad, by not declaring tJle contents (42 pieces of gold) of his

baggage, which was dutiable and prohibited goods, to the proper of{icer of t}re

Customs has contravened Section 77 read with Section 2(3) of the Customs Act,

1962 a:rd Regulation 3 of Customs Baggage Declaration Regulations, 2013.

c. The improperly imported goods (42 pieces of gold) by the passenger, Mr.

Abdullah lquba1 Topia which was found concea.led without declaring it to the

Customs is thus liable for confrscation under Section 111(d), (i) and fi) read with

Section 2 (3), (22), (33), (39) of the Customs Act,1962 and further read in

conjunction with Section 1 1(3) of Customs Act, 1962.

d. Mr. Abdullah Iqubal Topia, by his above-described acts of

omission/commission and/or abetment has rendered himself liable to penalty

under Section 1 12 of Customs Act, 7962.

e. As per Section 123 of Customs Act 1962, burden ofproving that t1.e said Forty-

Two pieces of gold having purity 999.000/24Kt., totally weighing 363.700 grams

in tota-l having tariff value of Rs. 15,40 ,O77 / - (Rs. Fifteen Lakh Forty Thousaad

Page 8 of 17



Olo No:19/ADC/VM/O&A/HA./)}22 23
F. No v!Vlo orlsvpra/o&Atrq/ror1 ,,

Seventy Seven only) ald market value of Rs.16,83,931/- (Rupees Srxteen Lal<h

Eighty Three Thousand Nine Hundred Thirty One Only), irnproperly imported by

him by way of concealment without declaring it to the Customs, are not smuggled

goods, is upon the passenger and Noticee, Mr. Abdullah Iqubal Topia.

10. Therefore, SCN has been issued to Mr. Abdullah lquba1 Topia as to why:

Forty-Two pieces of gold which were recovered and seized from thc

passenger totally weighing 363.700 grams having tariff va-lue of

Rs.15,40,077/- (Rs. Fifteen Lakh Forty Thousand Seventy Seven only) and

market value of Rs.16,83,931/- (Rupees Sixteen Lakh Eighty Three

Thousand Nine Hundred Thirty One Only) under panchnama drawn on

09 .O3.2O21, should not be confiscated under the provisions of Sections

111(d), (i) arrd (j) of the Customs Act, 1962; and

The packing and concealing materials viz. Blue coloured Jeals ald
remnants of dismantle coffee grinder along witJl its corrugated box used

in the concealm ent of 42 gold pieces should not be confiscated under the

provisions of Section 119 ofthe Customs Act, 1962.

Penalty should not be imposed upon her under Section 112 of the

Customs Act, 7962.

i)

ii)

iii)

Defense reply and record of personal hearing: -

11. The noticee has submrtted written submission to the Show Cause Notice

vide letter dated 30.09.2021, wherein he submitted tJrat;

i) he was search in job in India and gone to Dubai on 03.O3.2O27 as a touri.st

and returned on O9.O3.2O21 at 13:10 hrs. by Fly Dubai Flight No: FZ-

a293;

ii) he was intercepted by the AIU offrcers for checking ofhis baggage, Clothes

and his personal search;

iii) during checking gold totally weighing 363.700 grams of 999.0 purity

having market value of Rs. 16,83,9311- was found from him;

iv) gold items brought by him was for personal purposed ald not for sell in

India;

v) if he intent to smuggled gold into India then he brought gold biscuit and

not the goid items;

vi) he was not aware about the provision of Customs Act and Foreign Trade

Potcy as well as not aware that he required to pay Customs Duty on the

gold items he brought;

vii) his signature was taken forcibly on his statement arrd palchnama ald as

such he retracted his stamen dated 09.03.2021;

viii) gold items brought by him is not prohibited goods.

L2. The noticee was given an opportunity to appeared in persona to represent

his case on 28.70.2022; 02.11.2O22 &09.11.2022, but he fails to appeared and
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represent his case. In tlle instant case, the noticee has been gralted sufficient

opportunity of being heard in person for three times but he failed to appeared

and therefore I proceed further to decide the case on the basis of evidences

available on record.

Discussion and Findings:

13, I have carefully gone through the facts of the case. Though sufficient

opportunity for personal hearing had been given, the noticee has not come

forward to appear for personal hearing. I therefore, take up the case for

adjudication on the basis of evidences and documents available on record.

15. I find that the palchnama clearly draws out the fact that the passengers

were intercepted when they were about to exit by opting Green Channel, and on

suspicion, personal search of the passengers and their baggage was conducted.

While passenger passed through Door Frame Meta,l Detector (DFMD), large beep

sound was heard. On search of the passenger and cloths worn by him, one golds

ring worn by passenger ald 39 gold preces concea-led in Blue colouredjeans worn

by the passenger were recovered. On scanning the baggage carried by the

passenger, the offrcers found some dark image in one bag which indicated

presence of healy meta-l. On trough examination, offlcers found one coffee

grinder machine ald on scalning the same officers found some metallic item

concealed in it. On dismantling the coffee grinder two big pieces of gold were

recovered. It is on record that the passenger had admitted that he v/as carrying

gold articles with al intent to smuggie into India w'ithout declaring before

Customs Officers. It is also on record that the government approved valuer had

tested arrd certiiied that 42 gold pieces of 24Ktl999.OO purity coated with white

rhodium recovered from (2 big pieces from Coffee grinder + 1 gold ring + 39 pieces

from Jeans) Mr. Abdullah Iqubal Topia, totally weighing 363.7O0 gms. having

Tariff Value of Rs.15,40,077/- (Rupees Fifteen Lakh Forty Thousand Seventy

Seven Only) and market value of Rs. 16,83,931/- (Rupees Sixteen LaJ<h Eighty

Three Thousand Nine Hundred Thirty One Only) and the sarne was seized vide
PaBe 10 of 17

L4. In the instant case, I find that the main issues that are to be decided is

whether t1re 42 gold pieces of 24Kt l999.OO purit5r coated with white rhodium

recovered lrom (2 big pieces from Coffee grinder + 1 gold ring + 39 pieces from

Jeans) passenger totally weighing 363.700 gms., having Tariff Value of

Rs. 15,40,077/- (Rupees Fifteen Lakh Forty Thousand Seventy Seven Only) ard
market vzLlue of Rs. 16,83,931/- (Rupees Sixteen Lakh Eighty Three Thousand

Nine Hundred Thirty One Only) recovered from Mr. Abdullah Iqubal Topia,

which were seized vide Seizure Order/Memo under Panchnama proceedings both

dated 09.03.2021 on the reasonable belief that the said goods were smuggled

into India, are liable for conliscation under Section 111 of the Customs Act, 1962

(hereinaiter referred to as the ActJ or not and whether the passenger is liable for

penalty under the provisions of Section 1 12 of the Act.
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Seizure Memo/Order under Palchnama proceedings both dated 09 03.2021, in

tJle presence of the passenger a:rd Palchas.

16. I a-1so frnd that the passenger had neither questioned the manner of the

panchnama proceedings at the materia-l time nor controverted the facts detaiied

in the panchnama during the course of recording his statement. Every procedure

conducted during t1le panchnama by the Offrcers was well documented ald

made in the presence of the panchas as well as the passenger. In fact, in his

statements, he has clearly admitted tliat he had intentionally kept undecla,red

42 gold preces of 24Kt/999.00 purity coated with white rhodium recovered from

( 2 big pieces from Coffee gdnder + 1 gold ring + 39 pieces from Jezrns) totally

weighing 363.700 gms., concealed in Jeals, Coffee Grinder ald on person arld

not declared the same on his arrival before the Customs with an intent to clear

them illicitly arld evade payment of customs duty ald thereby, violated

provisions of Customs Act, the Baggage Rules, the Foreign Trade (Development

& Regrrialions) Act,7992, the Foreign Trade (Development & Regulations) Rules,

1993 and the Foreign Trade Policy 2O75-2O2O.

L7. Further, the passenger has accepted that he had not declared the gold

concealed in Jeans, Coffee Grinder and on person on his arrival to the Customs

authorities. It is clear case of non-deciaration with an intent to smuggle the go1d.

Accordingly, there is suflicient evidence to say that the passenger had kept the

gold which was in his possession and failed to declare the same before the

Customs Authorities on their arrival at SVP International Airport, Ahmedabad.

The case of smuggling of gold recovered from his possession ald which was kept

undeclared with intent of smuggling the same and in order to evade pal, ncnt of

Customs duty is conciusively proved. Thus, it is proved that passenger violated

Section 77, Section 79 of tlre Customs Act for import/ smuggling of gold which

was not for bonafide use and thereby violated Rule 11 of the Foreign Trade

Regulation Rules 1993, arrd para 2.26 of the Foreign Trade Poltcy 2O15'2O.

Further as per Section 123 of the Customs Act, 1962, gold is a notified item and

when goods notified thereunder are seized under the Customs Act, 1962, on the

reasonable belief that they are smuggled goods, the burden to proof that they zre

not smuggled, sha-1l be on the person from whose possession the goods have been

seized.

18. From the facts discussed atrove, it is evident that Mr. Abdullah Iqbal Topia

had 42 gold pieces of 24Kt/ggg.OO purity coated with white rhodium recovered

from (2 big pieces from Coffee grinder + 1 gold ring + 39 pieces from Jc:rns) totally

weiglring 363.700 gms., while arriving from Dubai to Ahmedabad, wrth an

intention to smuggle and remove the same without pa5ment of Customs duty,

thereby rendering the gold totally weighing 363.700 gms., liab1e for confrscation,

under the provisions of Sections 1 11(d). 111(r) and 111[) of 1]re Customs Act,

1962. By secreting tlle gold concealed in Jeans, Coffee Grinder and on person
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alrd not declaring the same before the Customs, it is established that the

passenger had a clear intention to smuggle the gold clandestinely with the

deliberate intention to evade pa5rment of customs duty. The commission of above

act made the impugned goods fall within the ambit of 'smuggling' as delined

under Section 2(39) of the Act.

18.1. Further, I also find that the Coffee grinder in dismantle condition ald Blue

coloured jeans used to conceal the recovered gold which was seized and was

attempted to be smuggled into India in contravention of the provisions of

Customs Act, 1962 and the Rules and Regulations made thereunder is also liable

for coniiscation under the provisions of Section 1 19 of the Customs Act, 1962.

19. It is seen that the noticee had not filed the baggage declaration form and

had not declared the gold which was in his possession, as envisaged under

Section 77 of the Act read with the Baggage Rules and Regulation 3 of Customs

Baggage Declaration Regulations, 2013. It is also observed that the imports were

zLlso for non-bonalide purposes. Therefore, the improperly imported gold

concealed in Jeals, Coffee Grinder and on person by the noticee without

declaring to the Customs on arrival. in India cannot be treated as bonafide

household goods or personai effects. The noticee has thus contravened the

Foreign Trade Policy 2Ol5-2O and Seclion 11(1) of the Foreign Trade

(Development arld Regulation) Acr, 1992 read with Section 3(2) and 3(3) of the

Foreign Trade (Development and Regulation) Aci, 1992.

It, is therefore, proved that by ttre above acts of contravention, the noticee

has rendered 42 gdd pieces of 24Kt/999.OO purity coated with white rhodium

recovered from (2 big pieces from Coffee grinder + 1 gold ring + 39 pieces from

Jeans) totally weighing 363.700 gms., having Tariff Value of Rs.15,40,077/-

(Rupees Fifteen Lakh Forty Thousand Seventy Seven Only) ald market value of

Rs. 16,83,931/- (Rupees Sixteen Lakh Eighty Three Thousand Nine Hundred

Thirty One Only), seized vide Seizure Memo/Order under t1le Panchnama

proceedings both dated 09.O3.2O21 liable to confrscation, under the provisions

of Sections 111(d), 111(i) and 111(i) of ttre Customs Act, 1962. By using the

modus of concealing the gold in Jeans, Coffee Grinder and on person by him, it
is observed that the passenger was fu1ly aware that the import of sa-id goods is

offending in nature. it is tierefore very clear that he has knowingly carried tJle

gold and failed to declare the same on her arrival at the Customs Airport. It is
seen that he has involved himself in carrying, keeping, concealing ald dealing

with the impugned goods in a manner which he knew or had reasons to believe

that the sarne were liable to confiscation under the Act. It, is therefore, proved

beyond doubt that the noticee has committed an offence of the nature described

in Section 1 12 of Customs Act, 1962 making him liable for penalty under Section

1 12 of the Customs Act, 7962.
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20. I Iind that the noticee confessed of carrying 42 gold pieces of 24Ktl999.OO

purity coated witJl white rhodium recovered from (2 big pieces from Coffee

grinder + 1 gold ring + 39 pieces from Jeans) totally weighing 363.700 gms. by

concealed in Jeans, Coffee Grinder and on person and attempted to remove the

said gold from the Customs Airport without declaring it to the Customs

Authorities violating the para 2.26 of the Foreign Trade Pohcy 2015-20 and

Section i i(1) ofthe Foreign Trade (Development and Regulation) Act, 7992 read

with Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation)

Act, 7992 further read in conjunction with Section 11(3) of Customs Acl ,1962

and the relevant provisions of Baggage Rules, 2016 and Customs Baggagt:

Declaration Regulations, 2013. As per Section 2(33) "prohibited goods" means

any goods the import or export of which is subject to any prohibition under this

Act or any other law for the time being in force but does not include any such

goods in respect of which the conditions subject to which the goods are permitted

to be imported or exported have been complied with. The improperly imported

gold by the passenger without following the due process of law and without

adhering to the conditions and procedures of import have thus acquired the

nature of being prohibited goods in view of Section 2(33) of the Act.

2L. it is quite clear from the above discussions that the gold was concea.led

and not declared to tJle Customs with the sole intention to evade payment of

Customs duty. The record before me shows tl:at the passenger did not choose to

declare the prohibited/dutiable goods and opted for green channel customs

clearalce after arriving from foreign destination with the wi11ful intention to

smuggle the impugned goods. 42 gold pieces of 24KI/999.OO purity coated wrth

white rhodium recovered from (2 big pieces from Coffee grinder + 1 gold ring +

39 pieces from Jeans) totally weighing 363.700 gms., having Tariff Va.lue of

Rs.15,40,077/- (Rupees Fifteen Lakh Forty Thousand Seventy Seven Only) zu'rd

market value of Rs. 16,83,931/- (Rupees Sixteen Lakh Eighty Three Thousand

Nine Hundred Thirty One Only), were placed under seizure vide panchnama

drawn on O9.O3.2O21. Despite having knowledge that the goods had to be

declared and such import is an offence under the Act and Rules ald Regulations

made under it, the passenger had attempted to remove the gold concea-1ed in

Jeans, Coffee Grinder and on person by deliberately not decladng the same by

him on arriva-l at airport with the wil1fu1 intention to smuggle the impugned gold

into India. I therefore, frnd that tJle passenger has comrnitted an offence of the

nature described in Section ll2(al of Customs Acl, 1962 making her 1iab1e for

penalty under provisions of Section 112 of the Customs Act, 1962.

22. I further firrd that the gold is not on the list of prohibited items but import

of the same is controlled. The view ta-ken by the Honble Supreme Court in the

case of Om Prakash Bhatia however in very clear terms lay down the prtnciple

that if importation and exportation of goods are subject to certain prescribed
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conditions, which are to be fulfilled before or a-fter clearance of goods, non-

fullilLment of such conditions would make the goods fall within the ambit of

'prohibited goods'. This makes the gold seized in the present case "prohibited

goods" as the passenger trying to smuggle it was not eligible passenger to bring

it in India or import gold into India in baggage. 42 gold pieces of 24K|/999.OO

purity coated with white rhodium recovered frorn (2 big pieces from Coffee

grinder + 1 gold ring + 39 pieces from Jeans) concealed in Jeals, Coffee Grinder

ald on person were recovered from his possession a:rd were kept undeclared

with an intention to smuggle tJle same and evade payment of customs duty. By

using this modus, it is proved that the goods are offending in nature and

therefore prohibited on its importation. Here, conditions are not fulIilled by the

passenger.

23. In view of the above discussions, I hold that tlne 42 gold pieces of

24Kt/999.OO purity coated with white rhodium recovered from (2 big pieces from

Coffee grinder + 1 goid ring + 39 pieces from Jeans) carried by concea-ling in
Jeals, Coffee Grinder and on person zLnd undeclared by the noticee with an

intention to clear the same i11icit1y from Customs Airport and evade paJrment of

Customs duty are liable for absolute confiscation. Further, the noticee in his

statement dated 09.03.2021 stated that, he went to Dubai as tourist and his

ticket was booked by an agent. Further, some unknown person gave him gold

conceal.ed in Jeans and coffee grinder to carry into India. FurtJrer, the gold

brought by him was ca.rried for some other person and that too by concealment

in Jezms, Coffee Grinder and on person. In the instarrt case, I am therefore, not

inclined to use my discretion to give an option to redeem t1e gold on palrnent of

redemption fine, as envisaged under Section 125 of the Act.

24, FurtJ:er, before the Kerala High Court in the case of Abdul Razak

[2012{27 5) ELT 30O (Ker)], the petitioner had contended that under the Foreign

Trade (Exemption from application of rules in certain cases) Order, 1993, gold

was not a prohibited item ald can be released on payment of redemption fine.

The Hon'ble High Court held as under:

'Further, as per the stotement giuen bg tLrc appellant under Section 108 of
the Act, he is onlg a corrier i.e. professional smuggler smuggling goods on

behalf of others for consideration. We, therefore, do not find ary4 merit in

the appellant's co.se that. he ho.s the ight to get the conrtscated gold

releo.sed on pagment of redemption fine and dutg under Section 1 2 5 of the

Act. "

25. In the case of Saml.nathan Murugesan | 2OOg (2471 ELT 21 (Mad)], the

High Court upheld the absolute confiscation, ordered by the adjudicating

authority, in similar facts and circumstances. Further, in the said case of

smuggling of goid, the High Court of Madras in the case of Samyanathan

Murugesan reported at 2OO9 (247) ELT 2l(Mad) has ruled that as the goods were
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prohibited arrd there was concealment, the Commissioner's order for absolute

confiscation was upheld.

26. Further I Iind that in a recent case decided by the Hon'b1e High Court of

Madras reported at 2OL6-TIOL- 1664-HC-MAD-CUS in respect of Ma-labar

Diamond Gallery Rrt Ltd, the Court while holding gold jewel1ery as prohibited

goods under Section 2(33) of the Customs Act, 7962 had recorded that

"restriction" also means prohibition. In Para 89 of tJle order, it was recorded as

under;

89. While consideing a prager for prouisional release, pending

adjudication, uLhether all the aboue can tuholly be ignored bg the authoities,

enjoined uith a dutg, to enforce the statutory prouisions, rules and noffications,

in le7ler and spiit, in consonance utith the objects and intention of the Legislature'

imposing prohibitions/ restictions under the Customs Act, 1 962 or under ang other

tau,t, for the time being inforce, ue are of the uiew that atl tl'te authonties are bound

to follout the same, uthereuer, prohibition or restiction is imposed, and uhen the

uord, "restriction", also means prohibition, as letd bg the Hon'ble Apex Court in

Om Praka.sh Bhatia's case (cited supra).

27. The Hon'ble High Court Of Madras in the matter of

COMMISSIONER OF CUSTOMS (AIR), CHENNAI-I Versus P. SINNASAMY 2016

(344) E.L.T. 1i54 [Mad.) held-

Tibunat hnd arrogated pou)ers of adjudicoting authoity bg directing

authoitg to release gold bg exercising option in fauour of respondent

Tibunal had ouerlooked cotegoical finding of adjudicating authontA that

respondent had deliberately attempted to smuggle 2548.3 grams of gold' by

concealing and uithrtut declaration of Customs for monetary consideration -

Adjudicating authoritg had giuen reosons for conJiscation of gold u-thile

allouing redemption of other goods on paAment of fine - Discretion exercised

bg authoritg to deng releo.se, is in accordance uith lau-t - Interference bg

Tibunal is against laut and unjusffied -

Redemption fne - Option - Confiscation of srrutggled gold - Redemption cannot

be ollorted, a,s a matter of ight - Discretion conferred on adjudicating

autfu>ritg to decide - Not open to Tibunal to issue ong positiue directions to

adjudicahng authoitg to exercise option in fauour of redemption.

2A. In 2079 (370) E.L.T. 1743 (G.O.I.), before the Government of Indra,

Ministry of Finance, [Department of Revenue - Revisionary Authority]; Ms.

Ma-llika Arya, Additional Secretary in Abdul Kalam Ammangod Kunhamu r'rde

Order No. 17 12OL9-Cus., dated 7-10-2019 in F. No. 375 /06lB 12O17-RA stated

that it is observed that C.B.I. & C. had issued instruction vide Letter F. No.

49515 /92-a:,s. VI, dated 10-5-1993 wherein it has been instructed that "in
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respect of gold seized for non-declaration, no option to redeem the same on

redemption frne under Section 125 of the Customs Act, 7962 should be given

except in very trivial cases where the adjudicating authority is satisfied that there

was no concealment of the gold in question".

29. Given the facts of tJre present case before me and the judgements and

rulings cited above, the 42 gold, pieces of24Kt/999.00 purity coated with white

rhodium recovered from (2 big pieces from Coffee grinder + I goid ring + 39 pieces

from Jeans) the passenger and carried try the passenger by concealing in Jeans,

Coffee Grinder and on person is therefore liable to be confrscated absolutely. I

therefore hold in unequivocal terms that 42 gold pieces of 24Kt l999.OO purity

coated with white rhodium recovered frorn (2 big pieces from Coffee grinder + 1

gold ring + 39 preces from Jeans) the passenger totally weighing 363.700 gms.,

placed under seizure would be liab1e to absolute confiscation under Section

111(d), 11I(0 & 111(i) of the Act.

30. i further find that the passenger had involved himself and abetted the act

of smuggling ol 42 gold pieces of 24Kt/999.00 purity coated with white rhodium

recovered from (2 big pieces from Coffee grinder + 1 gold ring + 39 pieces from

Jeans) totally weighing 363.700 gms. grams by concealing in Jeans, Coffee

Grinder and on person. Further, it is fact that the passenger has travelled with
42 gold pieces of 24Kt l999.OO purity coated with white rhodium concea-1ed in
Jeans, Coffee Grinder and on person totally weighing 363.700 gms. from Dubai

to Ahmedabad. Despite his knowledge and belief that the gold carried by him is

al offence under the provisions of the Customs Act, 1962 ald the Regulations

made under it, the Passenger attempted to smuggle 42 gold pieces of

24Kt/999.OO purity coated with white rhodium recovered from (2 big pieces from

Coffee grinder + 1 gold ring + 39 pieces from Jearrs) totally weighing 363.700

gms. by concealing in Jeals, Coffee Grinder and on person. Thus, it is clear that

the passenger has concerned himself with carrying, removing, keeping,

concealing ald dealing with the smuggled gold which he knows very well and

has reason to believe that the same are liable for conliscation under Section 1 1 1

of the Customs Act, 7962. Therefore, I frnd tlat the passenger is liable for penal

action under Sections 112 of the Customs Act, 1962 and I hold accordingly.

31. Accordingly, I pass the followrng Order

ORDER
I order absolute conliscation ol the 42 gold pieces of 24Kt/999.O0 purity

coated with white rhodiurn recovered from (2 big pieces from Coffee

grinder + 1 gold ring + 39 pieces from Jeans) totally weighing 363.700

gms., having Tariff Value of Rs.15,40,077/- (Rupees Fifteen Lath Forty

Thousald Seventy Severi Only) ald market value of Rs. 16,83,931/-
(Rupees Sixteen Lakh Eighty Three Thousand Nine Hundred Thirty One
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On\r), recovered from the passenger, seized vide Seizure Memo/Order

under the Parrchnama proceedings both dated O9.O3.2O21 under the

provisions of Sections 111(d), 111(i) and 111 [) of the Customs Act 7962;

I order absolute confiscation of the packing/concealing materia1 i.e. Blue

coloured Jeans, dismantle Coffee Grinder used to conceal the recovered

and seized go1d, under Section 1 19 of the Customs Act;

I impose a penalty of Rs.6,OO,OOO/- (Rupees Six Lakh Only) on Mr-

Abdullah Iqubal Topia under the provisions of Section 112(a)(i) of the

Customs Act 1962.

32, Accordingly, tJle Show Cause Notice No.

02lSVPIA/O&A /HQ/2021-22 dated 31.08.2021 stands disposed of

vilr/ 10-

\\' \.'Lv
[Vishal Malani)

Additiona,l Commissioncr
Customs, Ahmedabad

Date: l1 .1 1 .2022F. No. VIII/ 10 o2lSVPiA/o&"A I HQ I 2021 -22
DrN : 2O22L L7 1 MNOOOOOOA 1 20

By SPEED POST A.D.

To,
Mr. Abdullah Iqbal Topia
Patel Street, Kholvad,
Surat Rural - 39419O
Gujarat

Copy to:-
i- The Commissioner of Customs, Ahmedabad.
II. The Deputy Commissioner of Customs (AIU), SVPIA, Ahmedabad
iII. The Deputy Commissioner of Customs (Task Force), Ahmedabad.
IV. The Deputy Commissioner of Customs, SVPIA, Ahmedabad.
V. The System In-Charge, Customs, HQ., Ahmedabad for uploading on

the official web-site.
VI. Guard File
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